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1. INTRODUCTION

This is not a case of first im.,pTession. The issue of whether the

Ng typellants''h-'reinaft.-r"Acadei had authori, - to arnend the

Declaration qfCondon-dnium and Covenants, Conditions & Restrictions

fcn Acfidentv,qvave Condoufiniums (herei the "(declaration") by

recording a "House Rule" was addressed in Shomwood Mest

Condominiutn Association v. Sadri, 140 Wash.2d 47, 992 P.2d 1008

2000) and codified under RCW 64.34.264.

No evidence was presented to the trial court regarding the

allegations in the second paragraph in the Introduction section of

Academy Squares'sOpe BrielF and it there should be

disregarded.

The third paragraph in the Introduction of Academy Square's

Opening Brief omits the important intervening fact that another unit sold

in 2006. The sale of this other unit is the triggering mom. ent in this case

because the - -Respondents (hereinafter "KaivawA contend that they

should have been moved from the "wait list" to "rental status" as a result

of this sale in 2006, while the Academy Square contends that recital status
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remained ,with the unit and. vested in the new m;vner.

11. RESTATEMENT OF THE CASE

I_TKam awaki purchased. a condomini Lim at 12 09 C Street, ;nit 13 of

Academy Square Condominiums, in Vancouver, Clark County,

Washingtorion December 6, 2005, for $136,700. Academ,y Square

Apartirients, LLC (the original deck-molt) was - the seller. Tom YOUnO WM

the principal of the LLO'Seller and Diane Sines was the realtcyr for the

LLC/Seller. Both Young and Sines personally owned units in th.- complex

at the - e time of theK.awawaki'spurchase. CP 7.

The Declaration was recorded on June 8, 200'5, uLnder (.'lark County

auditor's file iminber 39993M CP 8.

Pursuant to Article X, Section I') o CIC &_Ws,

The Leasing r Renting of a Unit by its Ovvner shall be governed9 ZI

by the provisions of - this Article X Section 13. No more thant -five
2-5 of [lie Units may be used as rental Units at any time. In the event an
Owner desires to rent a I nit and at least twenly-five (25%) of the Units
are then being used as - rental Uxiits, such Owner shall be added to a waiting
list, first-come, first-served. All Owners desiring to rent a Unit raust
submit an Association-approved credit and background application
completed by the prospective part who desires to rent the Unit prior to
entering into any rental agreement." CP S.I



At some point in 2005 prior to Kawawaki's purchase, nine of the

thirty six units (25%) were apparently conferred "rent&I status" by

Acadei Squ%-•e, including units owned by Young ward Sines.

K,n purchased their - unit for futurelinvc-stment and with the

intention ofkeeping the unit as a rental. On December 21, 2005,

Kawawaki submitted a formal written request to A-Vaderny Square to

be put on the "waiting list", to - which they were inscited. at the top of said

list. CP 8.

At the end of February. Sines purchased 11 306A, which

was one of the units with "rental status". Kawasaki assumed, based on

representations from the Academy Square representatives including Sines,

that due to the sale of a unit they would move from the ` "waiting list's into

rental status". CP 8.

After learning that they were not moved from the "waiting Ins:

into "rental status", on April 12), 2006, Kawawaki sent a letter to Academy

Square requesting that they review and clarify the policy regarding "reTII Z:) - - C - !

status" of units x-id hox/whether they are passed to subsequent purchasers.

CP % 14.
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On February 5, 2008. Academy Square recorded an "A-1pnendnient

to the CC&Rs" (hereinafter reft.rred to as the ' Rule") tinder Clark

County Auditor File No. 441949' The House Rule added the followingC

lana aEe to Arti-cle X, Section of the Dec laration:Z--U -

Arv Unit that qualifies as an approved rental unit hereunder may
be transferred, conveyed, and/or sold to a third party as a "rentil unit" by
such Unit Owner "Idthout fuldier Board review or approval _provWed such
new owner provides the Association viitlh any inroan-ation otheM_
required tinder this Declarati-ori." CT 9, '2 25, 26, 27.

On Rme 19,2008, Academy Square sent Kawa Naki a certified

letter declaring them to be in violation of the Declaration for rentin their9

grit. CP 9.

On or about January 28, 2009, Academy Square recorded a Notice

Defiaulty'Assessnient Pursuan! to Covenows, Conditio.-is & Resh

under Clark County auditor num.bler 45261 alleging that Kawawaki was

in default tinder the Declaration for renting their unit. Kawawaki was not

served with said - Notice and only became aware of itw they attempted

to refinance their unit in 201 CP 10.

After Cross-Motions for SummaryJthe trial court ft)utid

in favor ofKand ordered that tliey be conferred rental status

retroactive to the 2006 sale, that the lien filed by Acad.cmy Square be
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released, and awarded attorney's fees to Kawawaki in the amount of

111. ARGUMENT

A The Board did not have authority to amend the. Declaration

by recording a "Hotuse Rule "

1,.. ` rhe Boar Authority Und Governi_n"

Docurnents

Pursuant to article X , Section 1 of thy. Declaration v tie

eclaradon may be amended "only by vote or agpeernerst of Owners of

Units to which at least sixty -seven percent ('67% of she votes in the

Association are allocated." CP 105.

l'he >House Rule that purported to an. end the Declaration was riot

voted upon by the membership and was sim a recorded_ document

prepared by the Academy Square attorney and signed by the secretar

Sine), as reflected in the 'cade- Spuare. meeting minutes, to Wt<:

Mouse Rule–Amendment

The Attorney for the HOA— Cassie Crawford. prepared the
attached House Rule to amend the Declaration of Covenants,
Condition and Restrictions; this instrument has been recorded

with the Clark County Auditor's office. please read the House
Rule that has been amended to the cer's so you are up to date



with the current with correction information. Attached for

your YCN-iew.
CP 23,

Per the Meeting minutes, it is evident that the owners of units toad

not even seen the House Rule, let alone voted on it. CP 21

Furthermore, the RE cifals to the I-louse Rule directly contradict the

requirements of Atticle XX, Section I of the Declaration, to wit:

Recitals:

A. This House Rule is intended to amend the

Declaration of Covenants, Conditions and Restrictions

recorded as Clark County Auditor File No. 3999389 as
specifically set forth herein (collectively the
q)eclaration"). CP 14,

Academy Square did not have the authority to amend the

Declaration by recording a House Rule that was never voted upon, nor

reviewed prior to recording, by theo

2. The BoFjxd's Authon'tv Under Statute.

RCW 64.34.264(1) states

The declaraton., including the survey maps and plans, may
be amended only by vote or agreement of unit owners of
units to wl at least sixty-seven percent of the votes in
the association are alloea ted, or any larger percentage the
declaration specifies.
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RCW 64.34.264(4) states

no amendi may.. changethe uses to which any unit
is restricted, in the absence of the vote or agreement of the
owner of each unlit particular'l affected and - the owners o
the units to which at least nirteo, percent of the votes in the
association are allocated.

The I-louse Rule - recorded by Acadejny Square attempted to change

the use to wlch aiKv unit is - restricted. Cr "waiting lists" and "'rental

status" for some units and not others, and then attempting to arnend the

same Via House Rule is tantamount to restrictions on use that fall within

the ambit of RCW 6434.2640

3. The Board's AuThoriltv Under Shoreivood

The Washington Supreme Court in Shorewood Pfest

Condominthinz Associam v. St 140 Wash.2d 4 (2000), held that the

Association n not prorn, u cyate a restriction on leasing in a
bylaw without first amending its declaration. The bylaw restricting
leasing is invalid and his cowl may not en it."ZI.;

In Shoreivootl, the Association went so far as to promulgate and

properly pass, through the vote of the owners, a bylaw to restrict the

leasing ofunits. Even with this proper procedure, the Court - found the

bylaw void because the Association should have amended it's Declaration
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by proper vote and procedure - 'In order to validly restrict the leasing of

units. In the present case, Academy Square attempt to an, -end the

Declaration by House Rule falls fiar below the failed standard set in

Shorewood.

13. The Board's inteEpretat of the Declaration and the

Athereto was unreasonable.

Restrictions of on condominium - units, whether iinposed by

amendment or by ° rules proniulgated by t-he governing body, are reviewed

by the court for reasonableness. A reasonable restriction is one that is

reasonably related to the promotion of the health, happiness, and peace of

mind of the unit owners."" Shorevwod Pfl'est Condominium -.4ssociation v.

Sadri, 92 Wash-App, i 2 (1 quoting Hidden Harbour Estates, Inc. v.

IBzsso, 393 ) So.2d &3; (F] a. 4" Diat..0L, App. 1981).

The trial court found that Academy Square's interpretation of the

Declaration and subsequent Amendment thereto was not a reasonable

restriefion under the Basso test announced in -1-fidden HarbourL

Inn.

tinder Academy Square interpretation an owner -from the

I

i ing list" is un likelywait - %-. to ever achieve "rental stalbas" anG become par, of
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the 25% group of owners. It. is difficult to imagitie a scenario where a

seller of aunit that has "rental status" (i.e. one of the 25%) would demand

that their unit be "de-listed" ftom said status, thereby - freeing - up the status

or the if - - e owner on the - A sefler in such a circumstancesstances has

no incentive or interest in requiring that their property be de-listed, as they

are about to sell and. move out of the condominium complex,

Likewise, it is even more unlikel that apwill de nand

that their to-be-purchased unit be -removed from "rental status". A

prospective purchaser would want to retaln as many rights as possible in

their unit, and would therefore Insist on niaintainiug"rental status"' instead

of allowing the transfer olf'said status to the person on the waitting-list.

The Offect of the Association'sposition is to create a class of

owners (25%) that retain "rental stat while the remain o" ens,

75%) can never hope to achieve said status. Pais reality is borne out by

the fact that Kawawaki has not moved from first place on the wait-list

kAihere they have been since 2005). , to rental-unit status, despite the sale ofI

multiple s nits over the past 7 years. This hierarchical tier of ownership J_S

contrary to the notion of a restriction that is"reasonablv related to the

promotion Of the health, happiness, and peace offmind of the writ owners."
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required in Basso aqd confirmed in Shorewood, The only unit owners that

Benefit from the `'House Rule" are the'25% of owners, that have been in

place since the creation of the Rule (and the Declaration for that matter' ,.

Under the K-awawaki inieq of the Declaration, upon the

sale of a rental - status rrrrit the unit is removed from the2 and the first

person on the Nvaiting list is conferred rental-status for their urk This

interpretation creates far T participation from the "waiting list" owners

15% of owners), cc inpared to th- 25% of oAq-iers that have remained in

rental - staters from the date of the Declaration. The Kawawald

interpretation. of the Declaration provision alig"ns with the Basso test that

defines -a reasonable r0stnction as one that is reasonably related to the

prornotion of the health, happiness, and peace of mind of the unit owners,

W. CONCLUSION

Me attempt by A cadeiny Square to amend the Declaration by

House Rule", without vote of the owners, should be deemed void

pursuant to the terms of the governing documents, RCW 64,34.2-64, and

the Aore wood outcome. The trial coijt'sdecision made on 11 same

bases should be upheld.
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To tb.e extent the court applies the Basso reasonableness test, the

trial court's decision that the Kawa'waki'sinterpretation of Article X

papa; raptl 13 . was more reasonable than. that promoted by Academy

Square, slur ild be at"Enned.

Pursuant to RA-P 18.1(a) and Article. i, Section 9 of the

Declaration, Kawawald should be entitled to recover flieir attorney's fees

and costs incurred herein.

DATED this day of September, 2012.

Breyer & Passannante, P.S.

Broer, WSBA#25588
Of -Attorneys for Respondents
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